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constitutional if the question were squarely raised in either of the 
following ways: (i) an attempt between April 21, 1893, and Oct 1, 
1896 to destroy by merger a trust of realty created prior to April 21, 
1893, or (2) a like attempt, prior to Oct 1, 1897, to destroy a trust 
of personalty created prior to April .21, 1893. The tendency in New 
York seems to be to question the constitutionality of a retroactive 
statute in such a case. Cuthbert v. Chauvet, supra ; Ovialt v. Hopkins, 
supra. On March 25, 1903, Section 63 was again amended by re- 
pealing the amendments of 1893, 1896 and 1897, thus placing the 
law in the same condition as in 1830. This act was expressly declared 
not retroactive. 

The destructibility of a trust in New York therefore seems to de- 
pend on the date of its creation. Trusts created prior to January 1, 
1830, are destructible by any method known to the common law. 
Trusts created between January 1, 1830, and April 21, 1893, are in- 
destructible ; but it seems to be an open question whether destruction 
of such a trust would be allowed if a merger were attempted, or was 
alleged to have occurred by law, between April 21, 1893, and Oct 1, 
1896, if realty, or between April 21, 1893, and Oct 1, 1897, if 
personalty, during which periods Section 63 was expressly retroactive. 
Trusts of either realty or personalty, created between April 2r, 1893, 
and March 25, 1903, are destructible. Trusts created since March 
25, 1903, are indestructible. 



Employer's Liability Based on Statutory Classification of 
Employees. — A statute of the state of Ohio provided that railroad 
companies should be liable to employees exercising no authority, when 
injured through the negligence of employees exercising authority, 
though the injured employee was in no way under the authority of the 
negligent one.and though their respective employments were in different 
branches of the service. In an action by a fireman against the com- 
pany for injuries received through the negligence of an engineer on 
another locomotive, the statute was attacked as unconstitutional in 
denying the equal protection of the laws. It was argued that it 
allowed recovery to the fireman, but denied it to the engineer of the 
same locomotive, though both were injured by the negligence of one 
in authority over neither. The statute was sustained, the Couit 
holding that there was reasonable ground for the classification made ; 
and that the public welfare was promoted by making railroad com- 
panies especially careful in selecting their superior employees. 
Kane v. Erie R. R. Co. (1904) 133 Fed. 681. 

The Fourteenth Amendment to the Constitution does not require 
that all laws be universally applicable ; but that there be equal laws 
for equal conditions. Freund, Police "Power, § 611. It leaves to the 
State the power to classify according to those conditions, and requires 
that the law be equally applicable to all within a clas*. G. C. <S* S. 
Fe R. R. Co- v. Ellis (1896) 165 U. S. 150. But the classes must 
exist independently of the statute, i. e., the clissification must be a 
natural and not an arbitrary one. A stitute which provided for the 
regulation of grain elevator rates in Chicago was upheld because of 
the peculiar danger of natural monopoly in that business in Chicago. 
Munn v. Illinois (1876) 94 U. S. 391; see Brass v. N. Dako/a (iSyt) 
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153 U. S. 391. That the peculiar hazard of railroad employment is 
deemed sufficient a basis for discrimination is well settled ; and the 
fellow-servant rule may be modified or entirely abrogated in the case 
of such employment Mo. Pac. R. R. Co. v. Mackey (1888) 127 U. 
S. 205. But on the other hand. a statute was held unconstitutional 
which allowed the recovery of attorney's fees if suit was brought 
because of the railroad company's refusal to pay a claim; the court 
holding that in this respect railroad companies did not constitute a 
class to justify such discrimination. G. C. & S. Fe R. R. Co. v. 
Ellis, supra. 

The right of a stale to enact laws of the character in question is 
derived from the police power. Cooley, Const. Lim., 7th ed., 869. 
Derived from the interests of the public in the business to be 
effected, an exercise of that power can only be justified by the 
demand of those interests. A. T. & S. Fe v. Matthews (1898) 174 
U. S. 96. And so in the last named case a statute was held con- 
stitutional which allowed for the recovery of attorney's fees in actions 
against railroad companies for damage caused by fire in the operation 
of the road, the effect of the act being to compel the road to increase 
precautions to prevent fires. It would seem therefore that a statute 
which had the effect of compelling a high degree of care in the selec- 
tion of employees had an equally sufficient reason for its enactment. 

But the effect of the Ohio statute is twofold ; it not only dis- 
criminates against railroads, as discussed above, but further it 
classifies the employees of railroads and discriminates against those 
in authority. If the right which permits of legislative discrimination 
against a class arises in the public interest, it would seem that the 
duty to the public and the burden of the discrimination should be 
correlative. The duty must be owing from the one on whom the 
burden falls ; for no right exists against one who owes no duty. 
The purpose of the present statute, or its effect, is not to exact a 
duty from the employees in authority ; the discrimination against 
them cannot be justified because the effect of the statute is to exact 
by indirection a duty from the employer. If any duty is owing from 
the employer it is to exercise care in the selection of all employees, 
and this duty can be exacted without discrimination against the em- 
ployees. The rule was laid don n in G. C. & S. Fe R. R. Co. v. Ellis, 
supra, that the classification must rest upon a difference which bears 
some relation to the act in respect to which the classification is pro- 
posed. The classification proposed by the Ohio statute is in respect 
to employment in the railroad business ; and the difference upon 
which it rests is authority in that employment Were the authority 
in the business general, the necessary relation between it and the 
employment would exist ; but authority in one branch and employ- 
ment in another may be wholly unrelated. It would seem therefore 
that there were several valid objections to the constitutionality of the 
statute which the court had overlooked. 



Liability of a Military Governor in Tort. — A question involv- 
ing the tort liability of a military governor for an illegal act done in 
his official capacity was presented in a recent decision of the federal 
court for the Souihern District of New York. The plaintiff, who was 



